MR. WALL:  Certainly.

ADMINISTRATIVE LAW JUDGE KOUTRAS:  That is blasting work?

MR. WALL:  Absolutely.

ADMINISTRATIVE LAW JUDGE KOUTRAS:  Under this service
agreement the blasting work is performed by Doan
not Austin Powder?

MR. WALL:  That is correct.  It is an arrangement which
is made in our industry as well.  It is not uncommon for
example, for heavy equipment with its operator to be loaned
to another employer.  A crane, for example, could be
loaned to some particular employer with its operator for
use during a particular period of time.

ADMINISTRATIVE LAW JUDGE KOUTRAS:  Yes, but usually in
those kinds of arrangements they pay for them, do they not?
In this case had MSHA opted not to cite Austin Powder as a
respondent in this case and decided only to go against Doan
Coal Company and issued the citations only to Doan and sought
the maximum civil penalties in this case on the theory that
Mr. Lucas as an employee of Doan Coal Company was negligent
and, therefore, that negligence is imputed to his employer
Doan Coal Company.  How do you think Mr. Hanak sitting
next to you would be arguing in that case?

MR. WALL:  I cannot speak to that.

ADMINISTRATIVE LAW JUDGE KOUTRAS: Mr. Hanak, does your client
realize that this service agreement, when those people and
equipment come in the Government would consider those people
to be his employees from now on?

MR. HANAK:  We have never thought of the impact as far as
any criminal action like here.

During the course of the hearing, Austin Powder's counsel indicated
that the company sells explosives "in about 37 states" (Tr. 507).  He
also indicated that in terms of sales volume, Austin Powder ranks second
or third in terms of national sales volume, but emphasized the fact that
there are only "a handfull of explosives manufacturers" (Tr. 507).

During the hearing, Doan Coal's counsel took the position that in
the event that it is decided that Austin Powder is not subject to MSHA's
enforcement jurisdiction and are found not to be liable because of the
service agreement, this would serve as a basis for immediately imputing
Austin Powder's liability to Doan Coal simply because of the agreement
(Tr, 479). Austin Powder's response was that "Austin is not within the
reach of MSHA's inspectors because they are not in the mining business
and they are not subject to the act as operators or independent contractors"
(Tr. 480).
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